
 

 

 
21 February 2012 
 
 
 
Fair Work Act Review Panel 
c/- Department of Education, Employment and Workplace Relations 
GPO Box 9880  
CANBERRA   ACT   2601 
 
 
(via e-mail to:   fairworkactreview@deewr.gov.au) 
 
 
RE: FAIR WORK ACT 2009 REVIEW: APPEA COMMENTS 
 
The Australian Petroleum Production & Exploration Association (APPEA) is the 
national body representing Australia’s oil and gas exploration and production 
industry.  Collectively, APPEA member companies produce around 98 per cent of 
Australia’s oil and gas. 
 
APPEA welcomes the opportunity to provide a submission to the Fair Work Act 
Review Panel in response to the Panel’s Fair Work Act Review Background Paper, 
released in January 2011. 
 
General comments 
 
APPEA has, traditionally, not commented on workplace relation issues of the kind 
under consideration by the Review Panel.  However, the need to examine whether 
there are institutional barriers to boosting labour productivity performance in the oil 
and gas sector has never been greater.  
 
Eight large liquefied natural gas (LNG) projects are under construction in Australia. 
The increasing costs associated with major project delivery in Australia represent a 
key challenge to successful project execution.  Construction costs associated with 
labour issues rank high amongst the cost challenges facing these projects.  APPEA 
therefore sees the Review as an important opportunity to consider whether the 
operation of the Fair Work Act 2009 is contributing to cost pressures and to propose 
some improvements in the operation of the legislation.  
 
Figure 1 shows the location of the eight LNG projects under construction (and the 
two existing LNG projects – the North West Shelf Venture and the Darwin LNG 
project).  Table 1 provides critical details of the projects’ ownership, anticipated 
start-up and capital expenditure.  
 
Together, these projects are estimated to account for over $175 billion in investment, 
and will contribute billions to Australia’s economic welfare and provide employment 
for many thousands of Australians.  Timely and cost-effective development is 
therefore vital to Australia’s future economic prosperity. 
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Figure 1. Existing and Committed LNG Projects 

 
Source: Bureau of Resources and Energy Economics (2011). 

 
Table 1. Major LNG Projects Under Construction 

 
Source: Bureau of Resources and Energy Economics (2011). 

 
Greenfields agreements 
 
With that in mind, the provisions in the Fair Work Act 2009 regarding greenfields 
agreements are a key area of focus for the industry in view of their potential impact 
on project construction costs.  
 
The previous Workplace Relations Act 1996 provided for two forms of agreement: 
employer greenfields agreements (which could be a collective agreement with 
employees) and employee organisation greenfields agreements.  The Fair Work 
Act 2009 has removed the employer greenfields agreement option, with 
section 172(4) requiring greenfields agreements to be made with “… one or more 
relevant employee organisations”. 
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In major projects, such as large scale LNG projects, it is usual for a greenfields 
agreement to be negotiated before starting work on the project.  This is often driven 
by the needs of project financiers, who desire an appropriate level of commercial 
certainty.  
 
The requirement to negotiate exclusively with relevant employee organisations means 
that unions can expose major projects, such as those under development (highlighted 
in Figure 1 above) or proposed in the upstream oil and gas industry, to unreasonable 
demands.  Given project schedule demands and the costs of delay, this may leave 
project construction management with little option but to concede, ratcheting up 
project construction costs. The alternative is substantial delay, deferral or even 
cancellation of critical projects.  
 
There is anecdotal evidence in the industry of an escalation of cost increases in 
excess of 35 per cent over little more than a year in some offshore oil and gas 
construction projects in Western Australia and Victoria.  In this regard, the 
Australian Mines and Metals Association (AMMA) submission to this Review, points 
to a 37 per cent increase in casual daily rates of pay for offshore construction 
workers since July 2009 (AMMA submission p. 35). 
 
Beyond the eight LNG projects under construction, there are strong opportunities 
for further investment in the Australian oil and gas industry.  Analysis conducted by 
McKinsey & Company (Figure 2 below), estimates a projected $330 billion in 
planned investment in the oil and gas sector in the period to 2020 (representing 
60 per cent of the $525 billion total projected resource industry over that period).  
 
Of course, investment of this order will only proceed if Australia is able to show a 
track record of international competitiveness in project development cost and 
schedule. APPEA is concerned that without changes to the labour relations 
legislative framework concerning greenfields agreements, the forces behind a 
longer-term escalation of construction labour costs are unlikely to diminish.  
 
Figure 2. Capital expenditure in new resources projects in Australia 

 
Sources: Compiled by McKinsey & Company from ABARES/BREE; ABS; Company websites and press releases; Global Insight database, 
Global Insight team analysis. 



 

 

4 
 

 
The industry’s growth and its contribution to the achievement of the Objects of the 
Act, particularly section 3(a) “… productivity and economic growth for Australia’s future 
economic prosperity …” depends in part upon timely access to sufficient skilled labour 
on competitive terms. 
 

 APPEA recommends the Act be amended to allow for alternative and genuine non-
union agreement options to be available in order to provide greater certainty for 
investment in major projects. 

 
Other (or additional) options include: 
 

 reinstating the right for an employer to proceed to engage a workforce via 
statutory individual contracts; or 
 

 giving to FWA, the power to approve an initial greenfields agreement at the 
employer’s instigation where it can be demonstrated that  safety net standards 
have been met;  bargaining has reached “deadlock”; and the economic impact of 
project delay demands resolution. 

 
A further potential amendment to the Fair Work Act 2009 would require FWA to 
apply a more rigorous public interest test prior to approving any agreement 
negotiated with unions.  Criteria could be defined to include assessment of the 
economic impact not just on the project but of the flow-on potential to the wider 
community, and measures to enhance productivity in project execution. 
 
Agreement Content 
 
The expansion of subject matter that can be bargained by relevant employee 
organisations for inclusion in Agreements has, in some instances, allowed relevant 
employee organisations to force employers to adopt restrictive provisions that run 
counter to the productivity objective referred to in the Object of the Act (at 
section 3(a)).  A common example is where relevant employee organisations exercise 
restrictions over the use of contractors and influence the employment terms and 
conditions adopted by those contractors when operating on the client’s site. 
 
Right of Entry 
 
The expansion of right of entry to allow any relevant employee organisation with 
relevant membership rules access to a site irrespective of whether it has members on 
that site or an existing agreement in place promotes recruiting campaigns and 
potential demarcation conflict with no benefit to the business.  This can be a 
particular issue for greenfields agreement sites as it can promote disputes over 
coverage. 
 
In this regard, APPEA endorses the comments made to this Review by AMMA in 
regard to way in which union “right of entry” provisions have added to the 
complexity of negotiating greenfields agreements (AMMA submission 
pp. 100-101).   
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APPEA recommends amendments to the Act to require proof of financial 
membership and existence of a current agreement prior to being able to invoke a 
statutory right of entry. 

 
APPEA would welcome the opportunity to meet with you to discuss these 
comments.  In the meantime, should you have any queries, please contact Damian 
Dwyer, Director – Economics via telephone on (02) 6267 0902 or via e-mail at 
ddwyer@appea.com.au.  
 
Yours sincerely 
 

 
 
David Byers 
Chief Executive 
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